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Australian Health Practitioners
Regulation Agency (AHPRA)





An Agency that supports the national boards
Provides administrative assistance and support
to the Boards, and the Boards committees in
exercising their functions
For example, maintaining national registers of
health practitioners, work with accreditation
agencies to ensure high standards of education
for health professionals
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Objective of Health Practitioner
Regulation National Law Act 2009
(Qld)


Object of Law – to establish national
registration and accreditation scheme for
regulating health practitioners and students
undertaking study to qualify or registration as
a practitioner or clinical training in a health
profession

2010‐2011 The First Year
• June 30th 2011 more than 530,000 health
practitioners from 10 professions registered
under the National Registration and Accreditation
Scheme
• Almost 100,000 students registered following the
establishment of the student register in April
2011
• Nursing and Midwifery professions have the most
registered practitioners, 290,072 nurses, 1,789
midwives and 40,324 registered as both
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Notification Committee
• Comprise 3 practitioners and one community member
• Delegated powers from National Board
Immediate Action
Health/performance assessment
Caution
Undertakings
Conditions
Take no further action – Frivolous and vexatious, lacking in
substance, unidentified practitioner, anonymous report
• Refer the matter to another entity – health panel or
performance and professional standards panel

•
•
•
•
•
•

• State/Territory Board to refer matters to Tribunal

Voluntary Notification
• Professional conduct of a lesser standard than what
might be reasonably expected
• Knowledge, skill, judgement below expected standard
• May not be a suitable person to hold registration eg not a
fit and proper person
• May have an impairment
• May have contravened a law
• May have contravened a condition of their registration
• Registration improperly obtained
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Mandatory Reporting


Requires all registered health care
practitioners, employers of practitioners and
education providers to report a reasonable
belief that a practitioner has engaged in
‘notifiable conduct’

Mandatory Reporting







Must for a reasonable belief – stronger level of
knowledge than mere suspicion that the practitioner
acted in a way synonymous to notifiable conduct
Involves direct knowledge or observation of
behaviour – or for management a report from staff
Is not speculation, rumour, gossip or innuendo
Conclusive proof not needed
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Notifiable conduct








practiced whilst under the influence of alcohol or
drugs
engaged in sexual misconduct in connection with
practice
placed the public at risk of substantial harm because
of impairment
placed the public at risk of harm due to practice that
constitutes a significant departure from accepted
professional standards. (Sch 1, s 140)

2010‐1011 Reports in the first year
• National scheme received 8,139 notifications
about health practitioners
• 428 were Mandatory reports
• More than half (4,122) notifications were about
MO
• 1,300 notifications made about nurses and
midwives (1,238 nurses and 62 midwives)
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2010‐11 Reports in the first year
• 3,672 notifications related to conduct of
health practitioners (29 midwives, 593 nurses)
• 319 notifications related to health of the
practitioner (4 midwives, 162 nurses)
• 1,306 notifications related to performance of
health practitioners( 18 midwives, 150 nurses)

Mandatory Notifications
• 428 health practitioners 7 re students
• 8% of all notifications
• Rates highest in SA with 27 per 10,000
practitioners (national rate 8 per 10,000)(121
in all)
• 90% mandatory reports related to nurses (58%
or 549) (34% medical officers or 144)
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Grounds for Mandatory Notification
• Sexual Misconduct 29 (6.8%)
• Drug or Alcohol 18 (4.2%)
• Impairment 123 (29.9%)
• Departure from Standards 253 (59.1%)

Definitions
• Unprofessional Conduct – professional conduct that is of a
lesser standard than what might reasonably be expected of
the health practitioner by the public or the practitioners
professional peers including
• Unsatisfactory professional performance – knowledge, skill
or judgement possessed or exercised by the practitioner in
the practice of the health profession is below the standard
reasonably expected of a health practitioner of an equivalent
level of training or experience
• Professional Misconduct : unprofessional conduct by a
registered practitioner (not student) that is substantially
below the standard that could be reasonably expected of a
registered health practitioner of an equivalent level of training
or experience
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Notifiable conduct
• There will clearly be some obvious cases
• Nursing and Midwifery Board of Australia v Millikan Paul
[2011] SAHPT 20 (abuse of elder woman post operatively)
• Nursing and Midwifery Board v Brennan [2011] QCAT 3328
(improper friendship/financial exploitation)
• Nursing and Midwifery Board of Australia v McMahon [2011]
SAHPT 22 (sexual exploitation of vulnerable patient)

• R v Fanning

Criminal Negligence




Guilty : 3 counts manslaughter
and one of grievous bodily harm
as a result of criminal negligence
Jury decision ‘ falling short of the
standard to have been expected
of a surgeon, showing such
serious disregard for the
patient’s welfare, that you
should be punished as a
criminal. In other words, your
decision to operate was so
reprehensible, that it should be
treated as a crime deserving of
punishment’. R v Patel [2010] QSC 233
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Uncertainties


What is harm?



What is substantial harm?



What is a significant departure from
professional practice?
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Fit and Proper
• Inquest into the death of Samara Hoy 2011
• `The disciplinary board could also conclude
that any attempt by midwife Fankhauser to
deliberately alter the records and in turn
mislead the Court, indicates that she is not a
fit and proper person to be registered.’ (John
Hutton, Coroner Qld)
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Communication as a Skill
• Under the National Law National Boards have the authority
to set standards for the practice of their profession
• The 10 National Boards have all developed an English
language skills registration standard
• Aim : to ensure all registered health professionals practising in
Australia can communicate effectively in the work place and
practice safely
• And yet, still have many practitioners who experience
difficulty in communication

Was this RN competent on completion of
her course?
•
•
•

Ms Lui completed a Diploma of Nursing course in Taiwan, qualifying as an enrolled nurse.
In early 2003 she arrived in Australia to study English and in 2004 she was given advanced standing, entering a Bachelor of
Nursing degree as a final year student graduating in December 2004.
Ms Lui registered with the NSW Nurses and Midwives board in 2004 however did not practice as a nurse until February
2007, having spent 2 years completing a Master of Public Health degree (in Australia).

•

Ms Lui commenced a graduate nurse program in February 2007 within days, had her working colleagues concerned at her
level of competence in practice and communication in English.

•

Following a staff appraisal it was deemed necessary that her practice be restricted and that she be limited to practising no
more than an assistant in nursing.

•

Ms Lui resigned a short time later and the hospital lodged a complaint with the Board which was then referred to the HCCC.

•

Tribunal decision:

•

not competent to practice nursing in that she did not have sufficient knowledge and skill to practise nursing, and/or did not
have sufficient communication skills for the practice of nursing, including an adequate command of the English language,
within the meaning of section 4B of the (now repealed) Nurses and Midwives Act (1991)’ (HCCC v Lui)

•

Remove name from Register for at least one year in order to both protect the public and to protect the standing of
registered nurses as educated and competent health professionals.
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Disciplinary Cases
• HCCC v Nicholls [2010] NSWNMT 5 (18 Feb 2010)
assault on prisoner – unsatisfactory professional
conduct – caution
• HCCC v Gregorio (No 2) [2010] NSWNMT (28th Jan
2010 – professional misconduct – failed to report
or document witnessed elder abuse – 6 month
suspension ‐ + conditions)
• HCCC v Gilmour [2010] NSWNMT 6 (26th Feb
2010 – assault on prisoner, failed to assess, failed
to document, breach of another patient’s
confidentiality – suspended 2 years

Mandatory Reporting of Notifiable
Conduct


Difficult in hierarchical system



Whistle blowing ‐ not an appealing activity



Concern over adequacy of protection





Reconcile conflicting desire to ensure patient safety by truth
telling with desire to protect and remain loyal to MO
(Courtney J)
Issue for junior doctors and other health professionals to
report – may not have ‘evidence, experience, wisdom or
confidence to make a judgement (Breen K 2009)
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HCC v Perera [2010] NSWNMT 15
• Under cross‐examination in the Local Court, Ms
Riddle was asked about why she had not reported
the incident she observed
• ‘the incident involved the accusation against the
nurse in charge of the shift and that she was a
trainee assistant in nursing, stating that she had
been worried about her traineeship and her job
and also worried about being given a hard time
by other staff members’

Protection from liability for making a
report




In addition to Whistleblowers legislation
National law provides :
a) civil and criminal immunity for giving information
b) notification not a breach of ethics or departure
from acceptable standards of professional conduct
c) no liability for defamation
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Failure to make a report
• Not an offence
• Practitioners : in a serious case – may lead to the practitioner
being investigated for unsatisfactory professional conduct for
failing to report
• Employers : National Agency must advise the Minister who
must notify relevant health complaints body
• Education providers : relevant national board to publish
details of the failure to report on its website

NMBA v Dovey [2011]
•
•

•

48 year old RN
Complaint numerous failures to obtain countersignatures for the administration
and disposition of various drugs, failures to document clinical notes, failures to
correctly document the discarding of dangerous drugs of addiction, incorrect
entries
Also an allegation of theft of two tablets.

•

Remorseful ‐ all counts admitted ‐ no longer working in clinical, back injury, eye
problem, anxiety and depression intends seeking work in education

•
•

Our view : failure to record information serious enough
theft of the oxazepam tablets might be relatively insignificant, but the principle
against the stealing of any drugs from an employer is one that we must reinforce.
Conduct warrants the imposition of a fine to express our disapproval of both forms
of the respondent’s unprofessional conduct. We fix that fine at $250 and censure
issue failure to observe legal obligations ‐ must complete course in medication
management, legal obligations and documentation before seeks re registration at
time of renewal.

•
•
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HCCC v Nursalim [2010] NSWNMT 8
•
•
•
•
•
•
•
•

Registered as RN in 2003 – 35 yrs. of age
Worked in coronary care unit
Difficulty throughout nursing practice since graduation
Soon noticed a number of inconsistencies in her practice –
assessed below standard
Failed in service assessments 2006,2007, 2008
2004 learning development plan – some improvement if
1:1 if not regression back to previous level of poor practice
2005 second learning development plan stayed in place
until she resigned 2008
2007 critical incident when patient died resulted in report
to HCCC which began investigation

HCCC v Nusalim [2010] cont
• Failed to document generally and
observations specifically
• Alerted records
• Failure to administer medication appropriately
• Failed to take observations
• Failed to check blood transfusion details
appropriately
• Failed to respond to the deteriorating patient
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HCCC v Nursalim [2010] cont
• The complaint – guilty unsatisfactory professional
conduct and professional misconduct
• Standard of care significantly below what could be
reasonably expected of registered nurse with same
experience & level of training
• Suffers from mental (cognitive) impairment, disability
condition or disorder that does or could detrimentally
affect mental capacity to practice nursing
• Not competent to practise nursing – did not have
sufficient mental capacity, knowledge and skill to
practise nursing

HCCC v Nursalim [2010] cont
• When consulted re poor practice either
‐ claimed she couldn’t remember the event
‐ gave responses that tribunal thought were either
untrue or showed negligence
‐ made excuses and placed responsibility on other staff
members
Tribunal satisfied that all complaints made out
Practice significantly below expected standard
Noted second count untruthful statements re her practice
– particularly with regards to checking the blood
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HCCC v Nursalim [2010]
• Health Assessment
• Average intellectual ability
• Significant impairment in verbal fluency and
ability to think quickly and flexibly
• Significant cognitive difficulties – no insight
into these
• Ability to work as a nurse ‘markedly
compromised’

HCCC v Nursalim [2010]
• Tribunal decided unnecessary to make this an
impairment case
• MO report supports lack capacity and so lack
of competence to practise nursing
• Supported by nurse educator assessments
• Did not have mental capacity to practice
nursing
• Found both unsatisfactory professional
conduct and professional misconduct
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HCCC v Nursalim [2010]
• Held : incompetent and cognitive difficulties =
incapacity to practice nursing (not guilty of
long list of matters of misconduct)
• Registration lapsed – so unable to reapply for
registration for 3 years
• Name removed from the register

One year on : emerging issues in public
protection
• Whilst mandatory notifications will provide some public
protection – it is not a panacea for all poor practice
• Need experience and cross discipline communication
frameworks to establish national consistency
• Uncertainty on what is poor practice – changing practice
• Inexperienced/reluctant whistle blowers
• Failure of the profession and education providers in
assessing levels of competency and communication skills
• The unregistered but practising practitioner
• S 136 Directing or inciting unprofessional conduct or
professional misconduct
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Conclusion
• Mandatory reporting has changed the landscape for
managing poor performance in the workplace
• Potential to address problems experienced by practitioners
who make reports in order to improve safe practice and
minimise adverse events
• Whilst mandatory reporting will provide some public
protection it is not a panacea for all poor performance
• Opportunity emerges with State Boards advising National
boards of emerging trends for national collaboration with
both the profession and education providers in order to
address dominant themes of poor practice before they
become a notifiable matter

More than one victim
• RN 24 years practice unblemished record
• Administered 1.4gms of calcium chloride instead
of 140 milligrams
• Immediately notified MO
• Child was critically ill at the time – expert advice
could not say this overdose caused the child’s
death but thought it ‘exacerbated cardiac
dysfunction’’
• RN dismissed, investigation by nurses board
ongoing when she committed suicide
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